ATTACHMENT B

BID FORM
To: Town of Monterey:

The undersigned bidder proposes to furnish one 2021 Or Newer Tandem Axle
Dump Truck (the “Truck”), in full compliance with the requirements of the
specifications and subject only to any exceptions thereto noted on the separate
page marked “Exceptions to Specifications” submitted herewith,

for the Contract Price of; 1 'i_ag-’, (E;Sl
8 M;{, &5l ), to be paid upon final acceptance of the apparatus by the

Town.

The apparatus will be delivered to the Town of Monterey, at the location directed
by the Town, within approximately 3¢} days after execution of a written
contract. '

For payment of the price associated with the bidder’s procurement of the truck at
the time of delivery to the bidder, the bidder will accept a Contract Price as

follows:

Payment upon delivery: $ ](05' &5
Balance, upon final acceptance: $_ | £ 45 |

Total: $ | b(l 18 )

The bidder understands that the Town’s payment for the Truck upon delivery to
the bidder is subject to the transfer of title to the Truck to the Town at that time.

The bidder acknowledges receipt and acceptance of the following Addenda \/
The bidder’s certificate of non-collusion is attached hereto.

DATED: ’Z_/ 28/202/ g;(?der: /ng; ? r?!,_,:é(_ féé.pm(f{’f/—\.

Name:  Duséy o Kush lopo
Title: Lo \o s Veede 54 ool




ARPA Survey

76 responses

Publish analytics

Are you a resident of the Town of Monterey?

76 responses

What is your age?

76 responses

® Yes
@ No

@ <18 years old

@ 18-25 years old
© 26-35 years old
@ 36-40 years old
@ 40-50 years old
@® 50-65 years old
@ >65 years old



Please select three (3) areas (based on eligibility guidance from the
Treasury Department) Monterey should invest ARPA funding.

76 responses

Expenses to respond to t... —21 (27.6%)

Assistance to the unempl... —6 (7.9%)

19 (25%)

Assistance to small busin...

In-kind or financial assist... —486 (60.5%)

Assistance in the form of... 6 (7.9%)
27 (35.5%)

19 (25%)

Aid to disproportionately i...
Premium pay to employe...
Revenue replacement an...
Water, sewer, and broad... —48 (63.2%)

0 20 40 60

If you are comfortable answering this anonymous question it would be
helpful to know the level of impact COVID-19 has had on your household.

72 responses

@ Major negative impact
@ Slight negative impact
@ No impact

@ Slight positive impact
@ Major positive impact




Again, if you are comfortable answering this anonymous question. If
COVID-19 has had a negative impact on your household, what assistance
do you need? Please choose up to three (3).

37 responses

Food assistance

Rental assistance
Mortgage assistance
Unemployment benefits
Utility assistance
Childcare services
Mental health services
Internet access
Counseling services
Substance use treatme...

2 (5.4%)
1(2.7%)
4 (10.8%)
2 (5.4%)

8 (21.6%)

4 (10.8%)
3(8.1%)
13 (35.1%)

3 (8.1%)
1(2.7%)

N/A 2 (5.4%)

none 2 (5.4%)
Safe socialization 1(2.7%)
We are not currently in... 1(2.7%)
Revenue loss —1(2.7%)
primary care giver sup... 1(2.7%)
Covid had not had a ne... 1(2.7%)
None 1(2.7%)
We need broadband in... —1(2.7%)

0 5 10 15

What is your home-ownership status?

76 responses

@ Homeowner
@ Renter
@ Manage a camp/retreat center




What is your employment status?

76 responses

@ Unemployed
© Retired

Part-time employed
@ Full-time employed

If you are an employer, which of the following statements best describes
your current employee situation?

76 responses

@ | am fully staffed and have no
difficulties in finding and
retaining employees

@ | am fully staffed, but have had
difficulties in finding and
retaining employees

© | am understaffed and have
difficulty finding and retaining
employees

@ Not applicable
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THE COMMONWEALTH OF MASSACHUSETTS

OFFICE OF THE ATTORNEY GENERAL
ONE ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108

Maura HEALEY (617) 727-2200

ATTORNEY GENERAL (617) 727-4765 TTY
WWWw.mass.gov/ago

December 8, 2021
OML 2021 — 181
VIA EMAIL
Katherine Feodoroff, Esq.
Mead, Talerman & Costa, LLC

730 Main Street, Suite 1F
Millis, MA 02054

RE: Open Meeting Law Complaint

Dear Attorney Feodoroff:

This office received eight complaints from Patrick Higgins from July 19 through October
20, 2021, alleging that the Rehoboth Board of Selectmen (the “Board”) violated the Open
Meeting Law, G.L. c. 30A, §§ 18-25. The complaints were originally filed with the Board from
June 23 to October 3, and you responded on behalf of the Board by letters dated July 13, October
6 and 19." In his complaint, Mr. Higgins alleges that the Board failed to approve meeting
minutes in a timely manner and posted insufficiently specific meeting notices.?

We resolve this complaint by informal action in accordance with 940 CMR 29.07(2)(a),
and find that the Board violated the Open Meeting Law by posting insufficiently specific
meeting notices and failing to timely approve numerous sets of meeting minutes. In reaching this
determination, we reviewed the original complaints, the Board’s responses to the complaints, and
the complainant’s requests for further review. We also reviewed relevant meeting notices and
minutes for the Board’s meetings which Mr. Higgins alleged were insufficiently specific or not
timely approved. Finally, we reviewed the Board’s website to confirm the meeting dates of the
Board’s other meetings.

. The Board posted several meeting notices which were insufficiently specific.

The Open Meeting Law requires a public body to post notice 48 hours in advance of a
meeting and include a “listing of topics that the chair reasonably anticipates will be discussed at

! Unless otherwise specified, all dates refer to 2021.
2 Mr. Higgins alleges that the Board failed to timely approve minutes for the following meetings: May 17, May 6,
May 3, April 26, April 20, April 12, March 29, March 22, February 3, January 25, January 11 and December 14,

2020.



the meeting.” G.L. ¢. 30A, § 20(b). Public bodies are required to list topics in a meeting notice
with “sufficient specificity to reasonably advise the public of the issues to be discussed at the
meeting.” 940 CMR 29.03(1)(b). We generally consider a topic sufficiently detailed when a
reasonable member of the public could read the topic and understand the anticipated nature of
the public body’s discussion. See OML 2015-35.% The Open Meeting Law does not require a
public body to anticipate the course of deliberation or the outcome of a discussion, only that it
identify the discussion topic with sufficient specificity to reasonably advise the public of the
issues to be discussed at the meeting. See G.L. c. 30A, § 20(b); 940 CMR 29.03(1)(b); OML
2017-186; OML 2014-127; OML 2014-58; OML 2014-38. The Open Meecting Law also does not
require a public body to list each and every detail about a topic in order for the listing of topics to
be sufficiently specific. See OML 2018-60.

Mr. Higgins alleges that the notice for the June 7 meeting of the Board contained an
insufficiently detailed agenda item, “Reserve Fund Transfer.” The Board concedes, and we
agree, that the Board should have included more detail for this item, as the chair anticipated
discussing only a single reserve fund transfer authorizing the payment of $6,730 for tree pruning
to be completed by Lewis Tree Service. See OML 2019-70; OML 2019-77. In response to the
complaint, the Board has ratified this vote at a subsequent meeting. By contrast, we find that
“Approve Board of Health Agent’s Contract” on the June 1 notice, which Mr. Higgins alleges
should have included details of the Health Agent’s contract, was sufficiently specific as it
reasonably advised the public of the issues to be discussed at the meeting. The Open Meeting
Law does not require the level of detail Mr. Higgins seeks in this respect.

Mr. Higgins also alleges that the Board failed to list the names of individuals the Board
would consider regarding appointments, resignations and licenses for the following meetings:
May 24, June 1, June 7, June 14 and June 21. The Board argues that the meeting notices
specified that the Board would consider appointments, resignations and licenses, “as submitted.”
We have consistently stated that the names of interviewees and applicants for appointment which
are known 48 hours in advance of a meeting should be included on a meeting notice. See OML
2019-24; OML 2016-150; OML 2013-163. The Board has not claimed that the specific
appointments were not reasonably anticipated by the chair. We therefore conclude that the
meeting May 24, June 7, June 14 and June 21 notices should have included the names of the
individuals to be considered by the Board.* Accordingly, the Board violated the Open Meeting
Law in this regard.

Mr. Higgins also alleges that the Board failed to attach documents to the notices for both
the September 27 and October 4 meetings, which the notice indicated would be attached. The
Open Meeting Law does not require that a public body attach any documents to the meeting
notice, and therefore we find no violation of the Open Meeting Law. We take this opportunity to
note that the opposite is true. Attaching documents cannot cure a defective notice; the meeting
notice itself must contain all information that the Open Meeting Law requires. See OML 2021-
138; OML 2021-57; OML 2019-22.

3 All previous determinations issued by the Division can be found on the Attorney General’s website:

hitps://www.mass.gov/the-open-meeting-law,
4 We find no violation with respect to the June 1 notice, which did not contain a generic appointment, resignation, or

license item.




Finally, the Board’s notice for the June 1 meeting contained the topic “MGL CHAPTER
30A, §21,” which provided no further information to the public about the subject of the
executive session. The Open Meeting Law requires that all meetings of a public body be
conducted in an open session, with some exceptions. G.L. ¢. 30A, §§ 20(a), 21(a). Public bodies
may enter a closed, executive session for any of the ten purposes enumerated in the Open
Meeting Law. G.L. c. 30A, § 21(a). Executive session topics must be described, both in the
meeting notice and in an announcement during open session, in as much detail as possible
without compromising the purpose for which the executive session was called. See G.L. c. 30A,
§ 21(b)(3); see also District Attorney for the N. Dist. v. Sch. Comm. of Wayland, 455 Mass. 561,
. 567 (2009) (“[a] precise statement of the reason for convening in executive session is necessary
... because that is the only notification given the public that a [public body] would conduct
. business in private, and the only way the public would know if the reason for doing so was
proper or improper”).

One purpose for executive session permits a public body to “conduct strategy sessions in
preparation for negotiations with nonunion personnel or to conduct collective bargaining
sessions or contract negotiations with nonunion personnel.” G.L. c. 30A, § 21(a)(2) (“Purpose
2”). When convening in executive session pursuant to Purpose 2, a public body must identify the
nonunion personnel with whom it will be negotiating, if doing so will not compromise the lawful
purpose for secrecy. See OML 2017-53; OML 2016-43; OML 2016-12; OML 2013-151. At a
minimum, the Board’s June 1 meeting notice should have specified that the Board planned to
enter executive session under Purpose 2, as providing this general information would not have
compromised the purpose for the executive session. A general citation to the section of the Open
. Meeting Law which lists all ten permissible purposes for convening in executive session is
clearly inadequate. We therefore find that the Board’s June 1 meeting notice was insufficiently
specific, in violation of the Open Meeting Law.

2. The Board failed to approve numerous sets of meeting minutes in a timely manner.

The Open Meeting Law requires that a public body “create and maintain accurate
minutes of all meetings, including executive sessions, setting forth the date, time and place, the
members present or absent, a summary of the discussions on each subject, a list of documents
and other exhibits used at the meeting, the decisions made and the actions taken at each meeting,
including the record of all votes.” G.L. c. 30A, § 22(a). The meeting minutes must be reviewed
and approved in a timely manner. G.L. c. 30A, § 22(c). “Timely manner” means “within the next
three public body meetings or within 30 days, whichever is later, unless the public body can
show good cause for further delay.” See 940 CMR 29.11; OML 2018-48.% Whenever possible,
we recommend that minutes of a meeting be approved at the next meeting. See OML 2021-155;
OML 2017-133.

Here, we find that the Board failed to approve meeting minutes in a timely manner on
numerous occasions. For example, the Board approved minutes from its February 3, January 25,
January 11 meetings on September 13, despite meeting more than thirty times in the interim. In

5 The Open Meeting Law defines “meeting” as “a deliberation by a public body with respect to any matter within the
body’s jurisdiction.” The Open Meeting Law and regulations make no exception for executive sessions, special
meetings or meetings not “normally scheduled,” for purposes of timely approval of minutes. See OML 2019-115;
OML 2019-84; OML 2017-103 (public body should have created complete minutes for its “workshop” meetings,
because topics discussed were matters within the public body’s jurisdiction).

3



another example, the Board approved minutes from its December 14, 2020, meeting on May 24,
2021, which far exceeded either 30 days or three meetings. In its response, the Board asserts that
it had good cause to delay the approval of these meeting minutes, because the Board approved
the meeting minutes as soon as they were created by the Board’s staff. We disagree. The
responsibility for complying with the Open Meeting Law rests with public bodies and members
of such bodies, not with individual public employees, such as administrative staff. See OML
2018-105. If staff resources are not available to create minutes for a public body to approve, then
public body members must take on this responsibility to ensure compliance with the Law. See
OML 2018-111. We therefore find that the Board violated the Open Meeting Law by failing to
timely create and approve meeting minutes.

CONCLUSION

For the reasons stated above, we find that the Board violated the Open Meeting Law by
posting insufficiently specific meeting notices and failing to timely approve meeting minutes.
We order the Board’s immediate and future compliance with the Open Meeting Law and caution
the Board that a determination by our office of a similar violation in the future may be
considered evidence of intent to violate the Open Meeting Law.

In light of the various Open Meeting Law violations found here, we order all members of
the Board to attend an Open Meeting Law webinar training provided by our office within ninety
(90) days of the Board’s receipt of this letter. We also order the Board to certify to our office that
each Board member has completed the webinar training within ninety-five (95) days of the
Board’s receipt of this letter. As the Board represents that it is current on its approval of meeting
minutes, we order no further remedial action in that regard.

We now consider the complaints addressed by this determination to be resolved. This
determination does not address any other complaints that may be pending with our office or the
Board. Please feel free to contact the Division at (617) 963 - 2540 if you have any questions.

Sincerely,

St St

Sarah Monahan
Assistant Attorney General
Division of Open Government

cc: Patrick Higgins (via e-mail:
Rehoboth Board of Selectmen c/o Interim Town Administrator Deborah Arruda
(via e-mail:



This determination was issued pursuant to G.L. c. 30A, § 23(c). A public body or any
member of a body aggrieved by a final order of the Attorney General may obtain judicial
review through an action filed in Superior Court pursuant to G.L. c. 30A, § 23(d). The
complaint must be filed in Superior Court within twenty-one days of receipt of a final
order.



Policy Name: Public document Approval Authority: Select Board
availability

Applies to: All Boards & Committees

Adopted: Revised: -- Reviewed:

Whereas on June 12, 2021, Town Meeting passed the following motion:

“To instruct the Board of Selectmen to create a town policy regarding:

All public documents shall be posted via a link onto the town’s website and shall be
searchable and available to the public for viewing. All public procurement contracts shall
be posted via a link onto the town’s website and shall be searchable and available to the
public for viewing. After-signature by the Selectboard all warrants shall be posted onto
the town’s website and available to the public for viewing. All documents used in any
board, committee, or commission meetings shall be posted via a link on the town website
for public review along with the minutes. There shall be no charge for any public
documents, town documents, requested by one town governmental body seeking
documents from another town public body, department, committee, commission etc.”

Multimember bodies of the Town of Monterey (boards, committees, commissions, etc.) are
encouraged to post public documents used in their meetings along with the approved minutes of
the meeting, to a degree reasonably possible. Multimember bodies should make an effort to post
the public documents used in their meetings along with their minutes to promote transparency,
voter education, and citizen involvement in government. Posting public documents along with
minutes also satisfies the above motion passed by Town Meeting on June 12, 2021.

To the extent that posting documents used at meetings would unreasonably burden a
multimember body of the Town of Monterey with spending time and resources without
substantially achieving transparency, voter education, and citizen involvement, the multimember
body shall not be compelled to post the documents to the website. To the extent that documents
are subject to confidentiality or redaction and pose an undue burden in return for the benefit of
posting, the multimember body shall not be compelled to post the documents to the website.

All documents used at public meetings are subject to the Open Meeting Law requirements of
availability and Massachusetts Public Records Law. This policy aims to go beyond the
requirements of the Open Meeting Law and Public Records Law to encourage and increase
transparency, education, and involvement of citizens in Town government business.



Town of Monterey
Policy Statement

Policy Name: Agenda Posting Approval Authority: Board of Select Boardmen
Requirements
Applies to: All Boards & Committees
Adopted: June 30, 2021 Revised: - Reviewed: 6/30/21

This policy’s purpose is to provide information to the elected and appointed public bodies in the Town of
Monterey regarding meeting posting requirements and guidelines. This policy has been adopted by the
Board-of-Select Boardmen and includes mandates under the state’s Open Meeting Law.

Definitions:

o Public Body: An appointed or elected group of two or more people. Typical terms include but are
not limited to: board, committee, commission, or council.

¢ Official: Any member of a public body.

e Meeting Notice: The notice that includes when a public body is meeting and details about the
meeting.

e Meeting Posting: The act of making the meeting notice public and compliant with state Open
Meeting Laws.

¢ Bulletin Board: The Ttown website www.montereyma.gov . This is the legal place for meeting
notices to be p laced to be in compliance with state laws, and meetings are not-valid until
they-have-beenmust be posted to the Town websitehere 48 hours in advance of the meeting (not
including holidays or weekends).

**+*The Open Meeting Law Guide produced by the Office of Attorney General should be consulted for «-
s just a few of the key requirements of the law.***

Massachusetts Open Meeting Notice Requirements: Meeting nMotices must contain the following per
state law:

¢__the name of the Public Body convening

o The-date and time-of the meeting
e The-location-of the-meeting--as specific-as-possible-g

possible
o (i.e. “Town Hall Meeting Room,” “Meo

ey Pavilion behind tf

Community Center,” “Monterey Library,” “Zoom,” “Go To Meeting”)

o The name of the Official calling the meeting.-Meetings may-be called by any member-of the Public
Bodynetjust-the-chairperson:

meeting

Town of Monterey Agenda Posting Policy Page1of3
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Town of Monterey
Policy Statement

©._. The list of topics must be sufficiently specific to reasonably inform the public of the issues<
t sed at the meeting. An agenda thatincludes-a list-of the items reasonably

anticipated to be discussed by the Official calling the meeting.-Any items that are added
between the 48-hour posting deadline and the meeting may only be addressed if it cannot
wait until a subsequent meeting. Items should be as detailed as possible.

bbreviations and acronyms

notice itself or in a document or website accompanying the notice, and should reference when'

the copy was filed with the Town Clerk {usually the same time as the posting).
e If a notice is revised, the revised notice must also_conspicuo
the original notice

gil { sted as well as the date and time the last revision was posted.
e A copy of the agenda

)

Monterey's case, it is the Ttown website) at least 48 hours prior to the meeting time. This does

not include weekends (both Saturday and Sunday) and holidays.

o The-Motice-must-state-the-name of-the-individual-making-the-Posting,-the date-and-time-the
meeting was posted, and-should reference when the copy was-filed with the town clerk-(usually
the same time as the posting):

. o Each-notice must-also-include any-remote-sign-in-instructions;-rumbers;-links-and-passwerds-te
access the-meeting if-the-meeting will be held-remotely:

Procedure for posting a meeting in Monterey:
e Meeting noticeagendas should be submitted by going to (https://www.montereyma.gov/town-

clerk/webforms/meeting-notice-postings) and completing the form. When submitted properly a

copy-goesto-the Town Administrator (responsible for posting to the website) as-well as-the Town
Clerk-{who will post-it-on the bulletin-beard outside ef town-hall).
o _https://www.montereyma.gav/ - Citizen Action Center - Post Meeting Agenda

of the submission, shall post the meetin
legal posting place) and the bulletin board outside of Town Hall.

e The Town website is the legal posting place which must be posted to 48 hours before the

-advanee in order to meet the requirements of the Open Meeting Law; whereas, the

staff timeThe working hours of the Town Clerk and Town Administrator, and time off, -should be
taken into consideration when deciding to-posting a meeting).
Noti atless-than-48 hours-in-advance-will-net-be-posted:
o The Town Clerk and Town Administrator will not be responsible for any missed pPostings
or noncompliance with the state’s Open Meeting Law requirements. The official calling
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Town of Monterey
Policy Statement

the meeting is responsible for ensuring that the posting and meeting is in compliance with
the Open Meeting Law.
o Submitting a notice 72 hours in advance of the meeting should in most cases allow plenty

Notice/Posting Recommendations: The following items are suggested, but not required:

o Agendas should be in bulleted/numbered list format, preferably in the order that the items will
be discussed in the meeting.

a
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Monterey Town Administrator

From: Steven Weisz <steve@montereyma.gov>

Sent: Wednesday, January 5, 2022 4:06 PM

To: Monterey Town Administrator

Subject: Fwd: Monterey/Conservation Commission

Attachments: Con Com December motions (1).docx; Untitled attachment 00732.htm
Melissa,

These are the answers from Town Counsel.
Please distribute them to the appropriate parties.

Thanks,
Steven

Begin forwarded message:

From: "Brian M. Mascr" <BMascr@k-plaw.com>
Date: January 5, 2022 at 11:54:22 AM EST

To: Steven Weisz <steve@montereyma.gov>
Subject: Monterey/Conservation Commission

Steven:

| am writing in response to the e-mail received yesterday regarding various motions made by the
Conservation Commission. | will address them in turn. My comments are in red below. Please let us

know if we can be of further assistance.

Brian

~es £ —am

{1) Whether or not the disciplinary letter written for Kim
Wetherell, previously serving as the Con Com Agent, may be
attached to the minutes of the Con Com meeting held in
September as voted upon at that meeting by the Commissioners,
irrespective of her resigning from that position prior to the BOS
considering the inclusion of the letter in the Agent’s personnel
file, and (2) if included in the minutes, is the letter subject to any

confidentiality provisions? .



Disciplinary letters issued to a public employee are confidential,
personnel records that are exempt from disclosure under the
Public Records Law. Release or disclosure of personnel records
that are exclusively to be maintained as part of an employee’s
personnel file should not be attached to public minutes as the
release of the record would be subject to challenge by the
employee who is the subject of the disciplinary record. We
recommend against attaching the letter to the minutes of the

Commission’s meeting.

(2) The Conservation Commission is requesting a meeting with
the BOS, to be held in Executive Session, and no later than the
end of February 2022, to consider the role that the Town
Administrator has played in negatively affecting the work of the

Con Com for calendar year 2021.

‘The Conservation Commission will cancel future Con Com
public meetings scheduled for December 2021 and January
2022. The February meeting will be announced and posted
appropriately. Holding the February meeting may be dependent
on holding an executive committee session between the Con

Com and the BOS.

It is our understanding that various and several complaints are
currently being investigated by an independent investigator
retained by the Board. It is appropriate for the investigator to
investigate this allegation as part of her investigation as
compared to the Board convening a Purpose 1 meeting to
discuss the complaint with the Town Administrator. Pending
the completion of that investigation, the Commission should
continue to meet to perform their statutory functions.



(3) The Conservation Commission will place an ad in the
. appropriate local periodicals and social media sites to search for
and hire an Agent at the earliest possible date.

* The placement of an advertisement to seek qualified
replacements for the Commission Agent is an acceptable
approach to take by the Commission.



Monterey Town Administrator

From: michael germain iGN

Sent: Sunday, January 2, 2022 12:33 PM

To: Greg Carnese; Justin Makuc

Cc: Steve Snyder; Monterey Town Administrator; Steve Weisz

Subject: Re: Open Meeting Law Complaint

Attachments: 12-27-21 - COMPLAINT.pdf; Untitled attachment 00017&%4 J

Can we forward this to the town council so they can represent the LGWG h(ﬂ,

Sent from my iPhone ./\)(\\c? W\ Cp(’(\?
A
<o

OnJan 2, 2022, at 11:38 AM, Greg Carnese <gregcarnese@oldlymelaw.net> wrote: /kD (}Bb\\n

Dear All:

| wish you all a safe and healthy and happy New Year. | have cut and pasted email chain below and
attachment in reply to my request for an extension per Attorney Benedon. | did forward to her the
original complaint Melissa sent to us. | have no further information at this point in time and we should
schedule a meeting to specifically discuss the complaints and an appropriate response.

Attorney Benedon wrote:

Greg,

My apologies if my prior email did not include the attachment. Please see attached, which is the
December 27th OML complaint.

In response to your other question, it is permissible for you to forward my emails and attachments to
the rest of the Working Group outside of a posted meeting. The Open Meeting Law specifically excludes
from the definition of “deliberation” the distribution of reports or documents that may be discussed at
an upcoming meeting, provided no opinion of a public body member is expressed. Therefore, although
you may share my communications, you should be careful not to include your own commentary or

opinion.

| would be happy to speak with you on Tuesday, January 4. | will be available between 11:00-12:30 and
1:00-2:30; please let me know if any of those times work and the best number to reach you. | will have
more availability on January 5" if those time windows don’t work.

Sincerely,

Carrie Benedon (she/her/hers)

Assistant Attorney General

Director, Division of Open Government
Massachusetts Office of the Attorney General
(617) 963-2540



William Francis Galvin, Secretary of the Commonwealth
Public Records Division

Rebecca S. Murray
Supervisor of Records

January 3, 2022
SPR21/3294
Melissa Noe
Town Administrator
Town of Monterey
435 Main Road
Monterey, MA 01245

Dear Ms. Noe:

I have received the petition of Jon Sylbert appealing the response of the Town of
Monterey (Town) to a request for public records. G. L. ¢. 66, § 10A; see also 950 C.M.R.
32.08(1). On December 16, 2021, Mr. Sylbert requested, “...the tape recording of the 12/14/21
Finance Committee meeting.”

On December 20, 2021, the Town responded. Unsatisfied with the Town’s response, Mr.
Sylbert petitioned this office and this appeal, SPR21/3294, was opened as a result.

The Public Records Law

The Public Records Law strongly favors disclosure by creating a presumption that all
governmental records are public records. G. L. c. 66, § 10A(d); 950 C.M.R. 32.03(4). “Public
records” is broadly defined to include all documentary materials or data, regardless of physical
form or characteristics, made or received by any officer or employee of any town of the
Commonwealth, unless falling within a statutory exemption. G. L. c. 4, § 7(26).

It is the burden of the records custodian to demonstrate the application of an exemption in
order to withhold a requested record. G. L. c. 66, § 10(b)(iv) (written response must “identify
any records, categories of records or portions of records that the agency or municipality intends
to withhold, and provide the specific reasons for such withholding, including the specific
exemption or exemptions upon which the withholding is based...”); 950 C.M.R. 32.06(3); see
also Dist. Attorney for the Norfolk Dist. v. Flatley, 419 Mass. 507, 511 (1995) (custodian has the
burden of establishing the applicability of an exemption).

One Ashburton Place, Room 1719, Boston, Massachusetts 02108 « (617) 727-2832 Fax: (617) 727-5914
sec.state.ma.us/pre ¢ pre@sec.state.ma.us



Melissa Noe SPR21/3294

Page 2
January 3, 2022

The Town’s December 20" response

In its December 20" response, the Town stated, “[t]he meeting on 12/14 was cancelled
due to lack of a quorum and therefore was not recorded as the meeting did not occur.”

Current Appeal

In his appeal, Mr. Sylbert asserts, “[tJhe meeting was opened and recorded; therefore, it
did occur. A ‘lack of a quorum’ does not mean the meeting wasn’t recorded or that it did not
occur. The meeting was ended, not ‘canceled,” during the meeting time, by the Chair of the
committee, and this was recorded. The meeting wasn’t ‘canceled’ until 7:34am the next day,
12/15/21, as is shown on the Monterey town website. ...”

Records in Possession, Custody, or Control

Please be advised that the duty to comply with requests for records extends to those
rccords that cxist and arc in the posscssion, custody, or control of the custodian of records at the
time of the request. See G. L. ¢. 66, § 10(a)(ii). Additionally, in accordance with the Public
Records Law, custodians are expected to use their superior knowledge of the records in their
custody to assist requestors in obtaining the desired information. See 950 C.M.R. 32.04(5).
However, under the Public Records Law, a public employee is not required to answer questions,
or do research, or create documents in response to questions. See G. L. c. 66, § 10(a); 32 Op.

Att’y Gen. 157, 165 (May 18, 1977).

Based on a conversation between a Public Records Division staff attorney and a Town
representative, it is my understanding that no recording occurred on 12/14. Consequently, no

responsive records exist.

Conclusion

Accordingly, I will now consider this administrative appeal closed. If Mr. Sylbert is not
satisfied with the resolution of this administrative appeal, he is advised that this office shares
jurisdiction with the Superior Court of the Commonwealth. See G.L. ¢. 66 §10(A)(¢).

Sincerely,

Rebecca S. Murray
Supervisor of Records

cc: Jon Sylbert



